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TROUTMAN, S. J.
MEMORANDUM

Plaintiffs in the above-captioned action allege that on
January 21, 1995, they were shopping in the Tomry H Ifiger store
in the Reading Qutlet Center when defendants Nelson Ortiz and
| van Martinez, security guards enployed by defendant Tommy
Hlfiger Co., followed them around the store and | ater accosted
them and fal sely accused them of shoplifting. Plaintiffs further
al l ege that they were singled out and subjected to such treatnent
sol ely because of their race.

Plaintiffs originally asserted clains under 42 U S C
§2000a(b), for discrimnation in a place of public accommopdati on,
as well as under 42 U . S. C 81981, for racial discrimnation in
t he maki ng or enforcing of contracts, and under state |aw for
assault and battery. By order entered on April 18, 1997, this

Court dismssed plaintiffs' public acconmopdation clai ns.



Thereafter, an agreed scheduling order was entered which provided
for a discovery period ending on Cctober 3, 1997.

In Septenber, 1997, as permtted by the scheduling
order, defendants filed an anended conpl ai nt, which they
subsequently w thdrew, and for which they then substituted a
second anmended conpl aint, in which they sought to add two new
plaintiffs and three new theories of liability against defendants
arising fromthe sane incident. |In Decenber, 1997, in ruling on
def endants' notion to dism ss the second anended conplaint, this
Court permtted both plaintiffs to proceed with their newy
asserted negligence clains, and permtted plaintiff Ann Ackaa to
pursue her cl ai munder the Pennsylvania Human Rel ati ons Act, but
di sm ssed the second anended conplaint in all other respects.

Presently before the Court is defendants' notion for
summary judgnent with respect to all remaining clainms. The
notion may be granted only to the extent that there are no
genui ne issues of material fact in dispute and defendants are
entitled to judgnent as a matter of law Fed.R Cv.P 56(c).

When considering a notion for summary judgnment, the
Court is not permtted to weigh the evidence or to nake
determ nations as to the credibility thereof. Qur initial
function, with respect to the facts, is to determ ne whet her
there are any disputed issues. |If there are disputed issues of
fact, we are then required to determ ne whether the issues in
di spute are both genuine and material, i.e., involve facts upon

whi ch a reasonabl e factfinder could base a verdict for the non-
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novi ng party and facts which are essential to establishing the

claim Anderson v. Liberty Lobby, 477 U S. 242, 106 S.C. 2505,

91 L.Ed. 2d 202 (1986).

In order to obtain a summary judgnent, the proponent of
the notion has the burden of identifying, fromthe sources
enunerated in Rule 56, evidence which denonstrates the absence of
a genuine issue of material fact. When confronted by a properly
supported notion for sumary judgnent, the opposing party is
required to produce, fromthe sanme sources, sone contrary
evi dence which could support a favorable verdict. Thus,

[ T]he nere existence of sone evidence in support of the

non-novi ng party will not be sufficient to support a

denial of a notion for summary judgnent; there nust be

enough evidence to enable a jury to reasonably find for

t he non-noving party on the issue.

Petrucelli v. Bohringer and Ratzinger, 46 F.3d 1298, 1308 (3rd

Gr. 1995).

Addi tionally, where the non-novant, usually the
plaintiff, bears the burden of proof on the issue which is the
subj ect of the sunmary judgnent notion and is confronted by the
defendant's argunent that the facts established through the
di scovery process do not support the claim that party nust
identify evidence of record sufficient to establish every el enent

essential to the claim Celotex Corp. v. Catrett, 477 U S. 317,

106 S. Ct. 2548, 91 L.Ed. 2d 265 (1986). Equimark Commercia

Finance Co. v. C1.T. Financial Services Corp., 812 F.2d 141 (3d

Gir. 1987).



To defeat sunmary judgnent, therefore, the party
opposi ng the notion may not rest upon the allegations of the
conpl ai nt, or upon nere denials of the facts identified by the
novant as supportive of its position, or upon the vague and
anor phous argunent that the record sonewhere contains facts

sufficient to support its clains. Childers v. Joseph, 842 F.2d

689 (3d Cir. 1987). Rather, the party resisting the notion for
summary judgnent is required to identify, specifically, the
evi dence of record which supports the claimand upon which a
verdict in its favor may be based. 1d.

Finally, the Court's consideration of the facts nust be
in the light nost favorable to the party opposing sumrmary
judgnent and all reasonable inferences fromthe facts nust be

drawn in favor of that party as well. Tigg Corp. v. Dow Corning

Corp, 822 F.2d 358 (3d Gir. 1987).

Def endants have asserted two grounds for their sunmary
judgnent notion. They contend, first, that they are i nmune from
liability for plaintiffs' negligence and assault and battery
clai ns under a provision of Pennsylvania's Retail Theft Act, 18
Pa. Cons. Stat. Ann. 83929(d), in that the evidence establishes
t hat defendants' conduct, ainmed at ascertai ni ng whet her
plaintiffs had shoplifted nerchandi se, was supported by probable
cause and was reasonabl e under the circunmstances. Second,
def endants assert that there is insufficient evidence of a prim
facie case of racial discrimnation to permt plaintiffs' clains

under 42 U.S.C. 81981 and Ackaa's PHRA claimto proceed.
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Upon careful consideration of the record produced in
support of and in opposition to the pending notion for summary
judgnent in light of the foregoing general |egal standards and in
light of the |egal standards applicable to the specific clains
remaining in this action, we conclude that plaintiffs have
produced sufficient evidence that there are genuine and materi al
i ssues of fact dispute to successfully defeat defendants' sunmary

judgnent notion with respect to all but the 81981 cl ai ns.

Plaintiffs' 81981 d aim

In order to state a cogni zabl e clai munder 42 U. S. C.

81981, which protects, inter alia., the right to make and enforce

contracts, plaintiffs are required to allege (1) that they are
menbers of a racial mnority; (2) that defendants intentionally
di scri m nated agai nst themon the basis of their race; (3) that
the discrimnation was directed toward one or nore of the

activities protected by the statute.* Min v. Donaldson, Lufkin

& Jenrette Securities, 7 F.3d 1085 (2nd Cr. 1993); Thomas v. St.

Luke's Health Systens, Inc., 869 F.Supp. 1413 (N.D. lowa 1994).

Since 81981 was anended by Title | of the Cvil R ghts Act of
1991, 8101, 42 U.S.C. A 81981(b), (West 1994), contract rights

1. In addition to granting all persons in the United States the
right to make and enforce contracts, 81981 provides that al
persons have the right to sue, to be parties, to give evidence,

to have the full benefit of all |aws and proceedi ngs for the
security of persons and property as white citizens, and to be
subject to the sane punishnment, pains, penalties, taxes, |icenses

and exactions. 42 U S.C A 81981(a) (West 1994).
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protected by 81981 enconpass the performance, nodification,
term nation, and, generally, "enjoynent of all benefits,
privileges, terns and conditions of the contractual
relationship.” 1In addition, the rights enunerated in the statute
are clearly and specifically protected agai nst encroachnent by
private, as well as state, action. §81981(c).

For summary judgnent purposes, 81981 clains are
anal yzed under the sane burden-shifting standards utilized in

Title VII discrimnation cases. Lewis v. J.C. Penney, Co., Inc.,

948 F. Supp. 367 (D. Del. 1996); Hanpton v. Dillard Departnent

Stores, Inc., No. Gv. A 97-2182-KHV, 1997 W 765779 (D. Kan.

Nov. 25, 1997; Harrison v. Denny's Restaurant, Inc., No. C 96-

0343, 1997 W. 227963 (N.D. Cal. April 24, 1997). Plaintiffs,
therefore, are first required to establish a prim facie case by
denmonstrating (1) that they are nenbers of a racial mnority; (2)
t hat defendants intended to discrimnate against them on that
basis; (3) that defendants' racially discrimnatory conduct
abridged contract or other rights enunerated in 81981(a). Lews.
If plaintiffs succeed in establishing their prima facie case,
defendants are required to assert sone legitinate,
nondi scrimnatory basis for their conduct. 1 d. Plaintiffs nust
then bear their ultimte burden of comng forward with evidence
to prove that defendants' proffered reasons were really a pretext
for discrimnation. |d.

Since plaintiffs are of African origin, there is no

dispute in this action that they can prove that they are nenbers
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of a racial/ethnic mnority, the first elenent of the prima facie
case.

To establish the second el enent, plaintiffs nmust point
to facts of record which, if proved, would "establish that
defendants' actions were racially notivated and intentionally
discrimnatory,"” or, at |east, "support an inference that
defendants intentionally and purposefully discrimnated" agai nst

themon the basis of their race. Brown v. City of Oneonta, 858

F. Supp. 340, 344 (N.D.N. Y. 1994); Inmagineering v. Kiewmt Pacific

Co., 976 F.2d 1303, 1313 (9th Cr. 1992). Here, plaintiffs note
that they and their two conpani ons were the only black custoners
in the Toomy H Ifiger store and contend that the security guards
paid particularly close attention to themfor that reason al one.
One of the plaintiffs and a friend testified at their depositions
that they noticed that two nen al ways seened to be near them
whil e they were shopping. (See, Defendant's Mdtion for Summary
Judgnent, (Doc. #20), Exhibit A at 68--70; Exh. C at 56--60).
Plaintiff Lara Okeshola, as well as Titilayo Akinlaja and

Mar gar et Fadoj u, the other wonen who acconpanied plaintiffs on
their shopping trip, particularly noted defendant Martinez's
apparent interest in Ckeshola, since he always seened to be cl ose
to her while she was shoppi ng, approaching her at one point to
solicit her opinion on a shirt before she ever approached the
sock rack. (ld., Exh. A at 58, 59, 123--125; Exh. C at 56; Exh.
D at 83). Moreover, plaintiffs submtted the affidavit of Joyce

Graves, a fornmer Hi |l figer managenent enpl oyee, identified by
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Martinez as a friend who encouraged himto apply for a job as a
security guard. M. Gaves, however, stated in her affidavit
that Martinez regularly used an offensive racial epithet in
conversation and targeted bl ack custoners as the object of
"pranks" he perpetrated while on duty as a security guard. Ms.
Graves further stated that both Martinez and defendant Otiz
foll ow black custoners in the Hilfiger store, pronpting nunerous
conpl aints to nmanagenent by such custoners. (See, Plaintiff's
Response to Defendants' Mtion for Summary Judgnent, (Doc. #24),
Exh. 1, 115, 6).

In addition, although the defendant security guards
testified that they had anple reason to focus their attention on
plaintiffs, based upon their independent observations of
plaintiffs' conduct while browsing at the socks displ ay,
def endants do not deny that they scrutinized plaintiffs closely
whil e they were shopping. (Doc. #20, Exh. E at 64, 65, 69; Exh.
F at 43).

Finally, plaintiffs and their friends testified that
when they sought an apology fromthe store for the treatnent they
had received at the hands of the security guards before |eaving,
the guards insisted that they | eave the store. (1d., Exh. B at
45; Exh. C at 92, 97--99; Exh. D at 52). Later, one of the
def endant guards, who purportedly attenpted to apol ogi ze, treated
the request for an apol ogy, and, indeed, the entire incident as a

joke. (ld., Exh. B at 47, 50; Exh. C at 101; Exh. D at 51).



The evidence cited by plaintiffs clearly raises issues
of material fact concerning the notivation of the security guards
in closely observing plaintiffs in the first instance, as well as
their notivation in questioning plaintiffs about taking socks and
in later calling the police. There is testinony fromwhich it
could be inferred that, as the only black custoners in the store,
t hey woul d have been targeted for both close scrutiny and sone
form of contact by the defendant security guards regardl ess of
any purportedly suspicious conduct on their part. There is,
e.qg., testinony, albeit disputed, that the security guards
followed at | east one of the plaintiffs before she began | ooking
at the socks, and that one of the defendant guards apparently
attenpted to engage her in conversation as if they were sinply
fell ow shoppers. Moreover, it is undisputed that plaintiffs were
st opped and questioned about concealing and taking socks fromthe
store, which led to a confrontation that ultimately resulted in a
call to the city police and a request, instigated by the security
guards, that plaintiffs and their friends | eave the store and not
return under threat of arrest for trespass. ( See, Doc. #24, Exh.
L at 30, 31, 40; Exh. C, Statenent of Keli Nelson, attached to
Answer of Tommy Hilfiger Co. to Plaintiffs' Interrogatories).
Taken in the light nost favorable to plaintiffs, the evidence
cited could support the inference that in conformty with their
comon practice of singling out black custoners for close
observation and mld harassnent, the security guards targeted

plaintiffs because they were the only black custoners in the
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store, and that the situation unexpectedly escal ated when the
plaintiffs and their friends reacted strongly to the situation,
pronpti ng defendants' insistence that the plaintiffs |eave the
store and their call to the police. 1In other words, a jury could
find that the entire incident was set in notion because of the
security guards' racially biased conduct, which, although known
to Tomry Hilfiger managenent as a result of previous conplaints
from bl ack custoners, was apparently unrestrained, if not
actively condoned.

It is |ikew se true, of course, that a jury could
reject the testinony of plaintiffs and their friends, and find,
i nstead, that the security guards' conduct was pronpted not by
plaintiffs' race but by the reasonable, though m staken, belief
that plaintiffs had taken nmerchandi se fromthe store, and that
the situation turned confrontational because of plaintiffs'
overreaction. The w dely divergent accounts of what occurred,
however, clearly preclude summary judgnent on the issue whether
race discrimnation was the underlying cause of the situation.
Consequent|ly, we conclude that because there are material issues
of fact in dispute with respect to whether racial discrimnation
occurred, plaintiffs have nmet their burden of producing
sufficient evidence to denonstrate that they can establish the
second el enent of a 81981 prinma facie case.

To conplete their prima facie case, plaintiffs nust
i kewi se establish that defendants' discrimnatory actions

affected one of the rights protected by 81981. |In this case,
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plaintiffs allege that their right to make and enforce contracts
was abridged. Specifically, plaintiffs contend that they were
denied the right to enjoy all the terns, benefits and privileges
of an inplied contract between a retail establishnment and its
custoners, i.e., to browse, exam ne and purchase nerchandi se
W t hout harassnent, to | eave the store wi thout being subjected to
accusations of theft, and to reenter the store at will for
addi ti onal shopping, return or exchange of nerchandi se. Reduced
to its essence, plaintiffs' 81981 contract claim as articul ated
in their brief in opposition to defendants' notion for sunmary
j udgnent, anounts to breach of a presuned right to be free of
race discrimnation while accepting a store's invitation to shop.
Simlar theories of interference wth enjoynent of all
terns, privileges and conditions of the presuned contractual
rel ati onship between retail establishnments and shoppers by
basel ess accusations of shoplifting or close observation by store
enpl oyees have, however, been consistently rejected as
insufficient to satisfy the third element of a prima facie case

under §1981. See, e.q., Mrris v. Ofice Max, Inc., 89 F.3d 411

(7th Gr. 1996); Lewis v. J.C Penney; Hanpton v. Dillard

Departnent Stores, Inc. In the context of a contract

discrimnation claimarising froma retail transaction, the
courts have universally required that in order to successfully
establish the third elenent of a prima facie case, i.e., a
deprivation of rights secured by 81981, plaintiffs nust produce

evi dence of sonething nore than the sanme type of racially based,
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di scrimnatory conduct sufficient to support the second el enent

of a 81981 prinma facie case.

I n Washington v. Duty free Shoppers, Ltd., 710 F. Supp
1288 (N.D. Cal. 1988), e.qg., plaintiffs presented evi dence that
bl ack shoppers were consistently prevented fromentering the
store w thout producing passports or airline tickets, while white
shoppers were regularly admtted w thout proof that they were

traveling overseas. In Henderson v. Jewel Food Stores, Inc.,

No. 96 C 3666, 1996 W. 617165 (N.D. IIl. Cct. 23, 1996),
plaintiff was placed under arrest for shoplifting before he had
the opportunity to pay for the itens he was carrying to the cash
register. As that court explained, to make out the third el ement
of a prima facie case of retail contract discrimnation, "[A]
81981 claimnust allege that the plaintiff was actually
prevented, not nerely deterred, from nmaking a purchase or
receiving service after attenpting to do so." [d. at *4.

In I'ight of the foregoing |egal standards for analyzing
claims of interference with rights secured by 81981, we here
conclude that plaintiffs have failed, as a matter of law, to
denonstrate that they were denied the enjoynent of all rights,
privileges, terns and conditions of a purported contractual
relationship with defendant Tommy Hilfiger Co. The evidentiary
record establishes that their transactions in the store for that
day were conpleted. Plaintiffs did not express any intention to
shop in the store again that day, either before or after they

were ejected by a City of Reading police officer at the behest of
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the security guards. Moreover, there is no evidence that
plaintiffs wished to return any of the nerchandi se previously
purchased and were prevented fromentering the store to do so by
the threat of arrest. Consequently, there is no evidence to
support an inference that they were denied entry or service on
that day or any other. At nost, therefore, plaintiffs m ght
establish that future and potential, rather than present,
opportunities to engage in contractual relations with the
def endant store were inplicated by the incident underlying their
81981 claim

Thus, we ultimately conclude that defendants are
entitled to summary judgnent on plaintiffs' 81981 claim Since
plaintiffs have not presented evidence of a legally sufficient
abridgnent of contract rights, they cannot prove a prinma facie
case in accordance with the | egal standards applicable to 81981

cl ai ns.

Plaintiff Ackaa's PHRA Caim

As defendants acknow edge, a PHRA claimis |ikew se
evaluated in accordance with the anal ytical framework used for

federal Title VII cases. Al | egheny Housi ng Rehabilitati on Corp.

v. Pennsylvania Human Rel ati ons Conmm ssion, 532 A 2d 315 (Pa.

1987). Thus, plaintiff Ackaa is first required to establish a
prima facie case of race discrimnation, and if successful in
doi ng so, the burden shifts to defendants to articulate a

| egitimate, nondiscrimnatory reason for the allegedly biased
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conduct. |f defendants neet their burden of production,

pl aintiff must adduce evi dence, sufficient to survive sumary

j udgnent, which denonstrates that defendants' purported reason is
unworthy of belief, thereby raising an inference that race

di scrimnation was the true notive for the conduct of which she
conplains. In the alternative, plaintiff can produce nore direct
evi dence that defendants' proffered reason was nerely a pretext
to disguise the racial discrimnation which actually notivated
them In the end, however, plaintiff nust bear the ultimte
burden of proving, by a preponderance of the evidence, that
defendants intentionally discrimnated against her on the basis
of her race.

Since two of the essential elenments of a PHRA prinma
facie case for disparate treatnent, i.e., nenbership in a racia
mnority and racially based, discrimnatory conduct, are
identical to a 81981 prima facie case, we conclude w thout
further discussion that plaintiff has successfully established
t hose el enents of her PHRA case. W |ikew se concl ude that
plaintiff has adduced sufficient evidence that shoppers in the
Tommy Hilfiger store who were not nenbers of the protected cl ass
were treated nore favorably. There is no dispute in the record
that plaintiff and her conpanions were the only black custoners
in the store and that no ot her shoppers were accused of
shoplifting or subjected to a search at the tinme the incident in
this case occurred. Consequently, plaintiff has satisfied her

initial burden of producing evidence sufficient to survive
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summary judgnent that supports a prinma facie case of race
di scri mnation under the PHRA

Def endants have al so offered | egitinate,
nondi scrimnatory reasons for closely scrutinizing plaintiff
whi | e she shopped, for asking her whether she had taken
nmer chandi se fromthe store, and for ultimtely asking her to
| eave and not return. Defendants contend that one of the
security guards observed plaintiff putting a pair of socks in her
coat, and thereafter watched her nore closely than other
shoppers, both to determ ne whether she m ght put the socks back
on the rack before she left the store and whether she m ght
conceal other articles. Mreover, defendant Nelson Otiz
testified that he inquired of a clerk whether plaintiff had paid
for the socks prior to approaching her outside the store. (Doc.
#20, Exh. E at 71). Defendants suggest, therefore, that they
attenpted to be certain that any shoplifting accusation was well -
founded. Finally, testinmony fromH |l figer enployees, including
t he defendant security guards support an inference that plaintiff
was ejected fromthe store because she was creating a
di sturbance. Thus, defendants contend that their conduct was
based upon reasonabl e grounds to believe that plaintiff had
conceal ed and taken nerchandi se and upon the need to restore
order by renoving a disruptive person.

Def endants further argue that plaintiff has offered no
evidence that raises a material issue of fact with respect to

whet her their articul ated reasons for their conduct were
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pretextual. In fact, defendants appear to ask the Court to view
conflicting evidence in the light nost favorable to them or to
conpletely disregard plaintiff's contrary evidence.

In the context of plaintiff Ackaa's PHRA claim
however, much of the same evidence of discrimnatory conduct that
supported the prima facie case can |i kew se serve to discredit
the legitimte, nondiscrimnatory reasons proffered by defendants
to justify their actions. As noted previously, the record
creates consi derabl e doubt about whether the individual
defendants initially targeted plaintiffs due to legitinmate
security concerns or whether they were targeted for scrutiny
because of their color. Although the testinony of the security
guard who observed Ackaa appears to indicate that he is stil
convi nced that he saw plaintiff conceal socks in her clothing, no
socks were discovered on her person. Moreover, both guards
descri bed al nost identical concealing notions which aroused their
suspi cion, yet the novenents they allegedly saw were attri buted
to two different wonen, who were apparently not at the sane
di splay rack at the sanme tine. Defendants have cited no other
factors in plaintiffs' conduct which provides a basis to target
themfor scrutiny as |likely shoplifters. |In addition, as noted,
there is disputed evidence concerning whether the security guards
foll owed and observed plaintiffs before they even began | ooking
at the socks. Finally, the testinony of the store enpl oyees and
plaintiffs and their friends is dianetrically opposed with

respect to whether plaintiff Ackaa was so |oud or disruptive as
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to justify a call for police assistance, followed by the
extraordinary step of ejecting Ackaa and her conpanions fromthe
store, and ordering them under threat of arrest, not to return.

In short, based on the evidentiary record, a reasonable
jury could conclude that the security guards' contention that
plaintiff Ackaa nade a suspicious novenent is nmerely a post haec
rationalization for |abeling plaintiff a potential shoplifter,
for subjecting her to exceptional scrutiny and to an unfounded
accusation of shoplifting, all of which were actually based
primarily, if not solely, upon her race. Simlarly, depending
upon credibility determnations, a jury m ght conclude that the
original discrimnation continued when the security guards,
angered by plaintiff's insistence upon a sincere apol ogy and
concerned about possible repercussions to thenselves from
plaintiff's conplaints, enlisted the help of the police to eject
plaintiff Ackaa and her friends fromthe store.

There is, therefore, sufficient doubt about why and how
the incident underlying this action occurred to preclude sumary

judgnent on plaintiff Ackaa's PHRA cl aim

| munity under the Retail Theft Act

Essentially relying upon the same argunent offered to
support summary judgnment on the race discrimnation issue,
def endants contend that they are imune fromcivil or crimna
l[iability on plaintiffs' clainms by virtue of the Retail Theft

Act, 18 Pa. Cons. Stat. Ann. 83929(d). The statute protects a
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merchant fromliability if there was probable cause for its
agents to believe that the accused was stealing nerchandi se from

the store. Pi nkett v. Super Fresh Markets, Inc., Cv. A No. 87-

4573, 1988 WL 30952 (E.D. Pa. March 28, 1988). Probabl e cause,
in this context, "neans that the person detaining or confining
t he suspect believes...and a reasonabl e person under the sane
ci rcunstances, would al so have believed...that a theft of
nmer chandi se fromthe store had been conmtted (or was being
commtted) and that the person detained or confined was guilty of
that theft of nerchandise fromthe store.”™ 1d. at *6.

Def endants' only evidence of probable cause is the
testinony of both security guards concerning the virtually
i dentical concealing novenents that each security guard
i ndependent |y observed with respect to one, but not both, of the
plaintiffs. Defendants are correct that if such testinony is
accepted as true, there was probable cause to believe a theft had
occurred and defendants would be entitled to claimthe immunity
protection of the Retail Theft Act. |In |light of the vigorous
di sputes concerning virtually all of the essential facts of this
matter, however, the immnity issue cannot be decided as a matter
of law. Defendants obviously have to articul ate sone reasonabl e
basis for their accusations against the plaintiffs other than
their race, and have done so. Nevert hel ess, as noted, they
reported no other basis for suspicion of the plaintiffs.
Plaintiffs also testified that they noticed the guards near them

prior to their |ooking at the socks. Mreover, as plaintiffs
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suggest, the fact that each plaintiff was accused of taking only
one pair of socks, while plaintiffs and their friends

coll ectively purchased several hundred dollars worth of

nmer chandi se, tends to rai se questions concerning the guards'
credibility when coupled with the exceptional consistency of the
suspi ci ous novenents they independently observed, but each with
respect to a different person.

Because we conclude that the record produced in support
of and in opposition to defendants' notion, when viewed in the
I'ight nost favorable to plaintiffs, denonstrates significant
di sputes concerning material facts underlying the probabl e cause
determ nation, the notion for sunmary judgnent will be denied
Wi th respect to the issue of defendants' immunity fromliability

under the Retail Theft Act.

Concl usi on

Revi ew of the record reveals significant differences in
plaintiffs' and defendants' accounts of the incident from which
this action arose. Moreover, such differences, in nost
i nstances, involve facts which are relevant and material to
defendants' liability for race discrimnation and to whet her
defendants are entitled to claimthe imunity afforded by
Pennsyl vania's Retail Theft Act.

On the other hand, however, plaintiffs failed to

establish that the record supports a |legally cognizable
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interference wth rights protected by 81981, even if all disputed
facts are resolved entirely in their favor.

Consequently, in the order which foll ows, defendants'
notion for sunmary judgnment will be granted with respect to
plaintiffs' federal civil rights claimunder 42 U S.C. 81981, and

will be denied in all other respects.

20



UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF PENNSYLVAN A

ANN M ACKAA and ) CIVIL ACTI ON
LARA OKESHOLA, )
) NO  96-8262
Plaintiffs )
)
VS. )
)
TOMMY HI LFI GER CO. )
NELSON ORTI Z and )
| AN (sic) MARTI NEZ, )
)
Def endant s )
TROUTMAN, S.J.
ORDER
And now, this day of March, 1998, upon

consi deration of Defendants' Mdtion for Sunmary Judgnent, (Doc.
#20), and plaintiffs' response thereto, |IT IS HEREBY ORDERED t hat
the notion is GRANTED with respect to plaintiffs' clainms based
upon 42 U.S.C. 81981, only.

| T I'S FURTHER ORDERED, therefore, that Counts |I and |11
of the Second Anmended Conplaint are DI SM SSED wi th prejudice.

| T 1S FURTHER ORDERED that in all other respects, the
notion for sunmmary judgnent i s DENI ED.

| T 1S FURTHER ORDERED t hat a PRETRI AL/ SETTLEMENT
conference, pursuant to Fed. R Civ. P. 16(c) will be held in the
above- capti oned case on

Thur sday, April 30, 1998 at 11:00 A M



in Chanbers 4th Floor, The Mdi son Buil ding, 400 Washi ngton

Street, Reading, Pennsylvania, 19601.

Pursuant to Fed. R Cv. P. 16(c) and Chapters VIII and
| X of the Gvil Justice ReformPlan, trial counsel and all
principals necessary for full and i mediate authority to
negotiate in good faith and to ultimately settle this action at
that tine are required to be present, in person, at said
conf erence.

Approxi mately one week prior to the schedul ed
settl enent conference, the parties shall prepare and submt

directly to the Court confidential witten settlenent position

reports. TH' S REPORT IS FOR THE COURT ONLY; IT IS NOTI' TO BE
SERVED ON THE OPPOSI NG PARTY.

S. J.



